
Appendix 1:

Values and principles supporting the practice of The Water Dialogues-South Africa: from
laboratory to natural practice in our water services delivery
by Jean-Pierre Mas

The Water Dialogues-South Africa embarked on its dialogue not only as an “academic” question
(looking at the past through a systematic and structured research) but also as a “dynamic”
question which aims at finding solutions for the future. Through the research, the Working Group
learned that some institutional arrangements are more suitable than others in specific
environments, and can produce tangible and sustainable results worth replicating in similar
environments. But the Working Group also learned that sometimes the critical parameter is not
the specific arrangement itself, but rather the environment in which it has been developed.

However, WD-SA has not simply reached “grey” conclusions that are far from clear-cut or “new”,
having been discussed in other fora. It has moved past this focus on the outputs of our research
and focused on the process of our dialogue, in particular the values and principles that have
supported it and made it viable.

Useful lessons from The Water Dialogues-South Africa
It is important to highlight that the following values and principles were not identified upfront,
but are the result of our practice of a multi-stakeholder dialogue with often strong opposing
views on specific subjects.

Coming out of the dialogues practice it was discovered that all the participants and parties
shared an overarching value: Provision of universal coverage of affordable and sustainable
water and sanitation services. The debate was not about the value by itself, but how to best
achieve the corresponding objective.

Beyond this first and overarching finding, which initially was far from obvious considering the
mutual stereotyping that took place between various parties and participants, it was found
that the various institutional arrangements discussed were obviously very important as such,
but that they would not produce any sustainable results on the medium and long term if the
principles and values that had supported our dialogue were not “nourishing” these same
institutional arrangements.

This clearly means that the values and principles that have been recognised as the prime
conditions for the dialogues to simply exist, have now to become the governance values and
principles which are going to make our present and future institutional arrangements adequate
to our communities, as well as sustainable. These principles and values have to be present at
all the stages of the institutional arrangements: definition, feasibility, planning and implementation.

This also means that the four-year experience of “dialogue behaviour” and the practice of
corresponding values and principles has to become a natural governance practice within the
life of our institutional arrangements.

This could be termed “cultural regulation”, in the sense that the “genetic” tendencies of each
sector to “over-push” into one specific direction, is counterbalanced by the other sectors,
through the practice of the multi-stakeholder dialogue. Our experience of practising this type
of dialogue has demonstrated that it allows us to see “the big picture” and be more responsive
to the genuine expectations of our communities.

Governance values and principles
As indicated above, the Working Group is convinced that, without a continuous practice of
multi-stakeholder dialogue embedded as a generic value and principle, any type of institutional
arrangement is not going to be truly sustainable in the long term, whatever the merits of the
particular institutional arrangement. This could be qualified as the overarching governance
value and principle.
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This practice of multi-stakeholder dialogue has to be guided by the following principles, as per
the WD-SA experience:

Beyond this continuous practice of multi-stakeholder dialogue being recognised as the overarching
governance principle and value, we have also identified some core governance values and
principles that should be present in our various institutional arrangements:

Transparency, openness and honesty;
Shared purpose and commitment;
Plurality of perspectives and inclusivity, valuing diversity and each other;
Mutual respect;
Commitment to problem-solving and mutual accountability; and
Learning and sharing.

The core values of equity and efficiency need to work hand-in-hand
to produce sustainable, affordable and effective services;
Governance arrangement and strategic planning in the water sector
need to emphasise a developmental agenda that includes public
education on water services and water resources; this will enable
ordinary people to participate actively in governance and in
supporting and maintaining effective delivery;
CBO involvement in some aspects of service delivery is to be valued
and encouraged; it can enhance effectiveness and support linked
developmental processes and purposes;
It is essential to do good pre-feasibility planning and research so
that decisions are well-informed by an understanding of the context
and of their real viability;
In cases where the external option is selected for wholesale and
retail water provision, there is a need for fair, transparent and
competitive tendering processes to ensure quality, effectiveness
and sustainability;
Planning must include an understanding of the links between water
services and water resources;
Effective monitoring and evaluation is a critical element of service
delivery, not an add-on; and
Redress of past imbalances and inequities remains a critical driver
informing the planning of water service delivery.
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Appendix 2:

Excerpts from the Municipal Systems Act, 2000. Act No, 32, 2000

78 Criteria and process for deciding on mechanisms to provide municipal services

(1) When a municipality has in terms of section 77 to decide on a mechanism to provide a
municipal service in the municipality or a part of the municipality, or to review any existing
mechanism

(a) it must first assess-
(i) the direct and indirect costs and benefits associated with the project
if the service is provided by the municipality through an internal
mechanism, including the expected effect on the environment and on
human health, well-being and safety;
(ii) the municipality's capacity and potential future capacity to furnish
the skills, expertise and resources necessary for the provision of the
service through an internal mechanism mentioned in section 76 (a);
(iii) the extent to which the re-organisation of its administration and the
development of the human resource capacity within that
administration, as provided for in sections 51 and 68, respectively,
could be utilised to provide a service through an internal mechanism
mentioned in section 76 (a);
(iv) the likely impact on development, job creation and employment
patterns in the municipality, and
(v) the views of organised labour; and

(b) it may take into account any developing trends in the sustainable provision
of municipal services generally.

(2) After having applied subsection (1), a municipality may-

(a) decide on an appropriate internal mechanism to provide the service; or

(b) before it takes a decision on an appropriate mechanism, explore the
possibility of providing the service through an external mechanism
mentioned in section 76 (b).

(3) If a municipality decides in terms of subsection (2) (b) to explore the possibility of providing
the municipal service through an external mechanism it must-

(a) give notice to the local community of its intention to explore the provision
of the municipal service through an external mechanism; invite criticism

(b) assess the different service delivery options in terms of section 76 (b),
taking into account-

(i) the direct and indirect costs and benefits associated with the project,
including the expected effect of any service delivery mechanism on the
environment and on human health, well-being and safety;
(ii) the capacity and potential future capacity of prospective service providers
to furnish the skills, expertise and resources necessary for the provision of the
service;
(iii) the views of the local community;  [only if external option is considered]
(iv) the likely impact on development, job creation and employment
patterns in the municipality; and
(v) the views of organised labour; and

(c) conduct or commission a feasibility study which must be taken into account and
which must include-

(i) a clear identification of the municipal service for which the municipality intends
to consider an external mechanism;
(ii) an indication of the number of years for which the provision of the
municipal service through an external mechanism might be considered;
(iii) the projected outputs
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which the provision of the municipal service through an external mechanism
might be expected to produce;
(iv) an assessment as to the extent to which the provision of the municipal service
through an external mechanism will-

(aa) provide value for money;

(bb) address the needs of the poor;

(cc) be affordable for the municipality and residents; and

(dd) transfer appropriate technical, operational and financial
risk;

(v) the projected impact on the municipality's staff, assets and liabilities;

(vi) the projected impact on the municipality's integrated development plan;

(vii) the projected impact on the municipality's budgets for the period for which
an external mechanism might be used, including impacts on revenue, expenditure,
borrowing, debt and tariffs; and

(viii) any other matter that may be prescribed.

[Sub-s. (3) substituted by s. 11 (a) of Act 44 of 2003.]

(4) After having applied subsection (3), a municipality must decide on an appropriate internal
or external mechanism, taking into account the requirements of section 73(2) in achieving the
best outcome.

(5) When applying this section a municipality must comply with-

(a) any applicable legislation relating to the appointment of a service provider

other than the municipality; and

(b) any additional requirements that may be prescribed by regulation.

(6) The national government or relevant provincial government may, in

accordance with an agreement, assist municipalities in carrying out a feasibility study

referred to in subsection (3) (c), or in preparing service delivery agreements.

[Sub-s. (6) added by s. 11 (b) of Act 44 of 2003.]

79 Provision of services by municipality through internal mechanisms

If a municipality decides to provide a municipal service through an internal mechanism
mentioned in section 76 (a), it must-

(a) allocate sufficient human, financial and other resources necessary for the

proper provision of the service; and

(b) transform the provision of that service in accordance with the requirements of this Act.

80 Provision of services through service delivery agreements with external
Mechanisms

(1) If a municipality decides to provide a municipal service through a service delivery agreement
in terms of section 76 (b) with-
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(a) a municipal entity or another municipality, it may, subject to subsection (3), negotiate
and enter into such an agreement with the relevant municipal entity or municipality without
applying Part 3 of this Chapter;

(aA) a national or provincial organ of state, it may enter into such an agreement with
the relevant organ of state without applying Part 3 of this Chapter; or

(b) any institution or entity, or any person, juristic or natural, not mentioned in paragraph
(a) or (aA), it must apply Part 3 of this Chapter before entering into such an agreement
with any such institution, entity or person.

(2) Before a municipality enters into a service delivery agreement with an external

service provider it must establish a programme for community consultation and

information dissemination regarding the appointment of the external service provider and

the contents of the service delivery agreement. The contents of a service delivery

agreement must be communicated to the local community through the media.

(3) (a) Where a municipality decides to enter into a service delivery agreement

with another municipality as contemplated by section 76 (b) (ii), that other municipality

must conduct or commission a feasibility study, which it must take into account, before

the service delivery agreement is entered into.

(b) The feasibility study referred to in paragraph (a), must include-

(i) an assessment on the impact on the budget of that other municipality, and on its assets,
liabilities and staff expenditure, for each of the financial years that it intends to serve as an
external service provider;

(ii) an assessment on whether it will be necessary to increase the number of staff to enable that
other municipality to be an external service provider, and whether it will be necessary to transfer
or second any staff from the appointing municipality to that other municipality;

(iii) an assessment on the ability of that other municipality to absorb any commitments, liabilities
or employees involved, if and when the appointment as external service provider ends; and

(iv) any other relevant information as may be prescribed.

[S. 80 substituted by s. 12 of Act 44 of 2003.]

81 Responsibilities of municipalities when providing services through service
delivery agreements with external mechanisms

(1) If a municipal service is provided through a service delivery agreement in

terms of section 76 (b), the municipality remains responsible for ensuring that that service

is provided to the local community in terms of the provisions of this Act, and accordingly

must-

(a) regulate the provision of the service, in accordance with section 41;

(b) monitor and assess the implementation of the agreement, including the performance of
the service provider in accordance with section 41;

(c) perform its functions and exercise its powers in terms of Chapters 5 and 6 if the municipal
service in question falls within a development priority or objective in terms of the municipality's
integrated development plan;

(d) within a tariff policy determined by the municipal council in terms of section 74, control the
setting and adjustment of tariffs by the service provider for the municipal service in question;
and

(e) generally exercise its service authority so as to ensure uninterrupted delivery of the service
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(2) A municipality, through a service delivery agreement-

(a) may assign to a service provider responsibility for-
(i) developing and implementing detailed service delivery plans within the framework
of the municipality's integrated development plan;
(ii) the operational planning, management and provision of the municipal service;
(iii) undertaking social and economic development that is directly related to the provision
of the service;
(iv) customer management;
(v) managing its own accounting, financial management, budgeting, investment and
borrowing activities within a framework of transparency, accountability, reporting and
financial control determined by the municipality, subject to the Municipal Finance
Management Act; [Sub-para. (v) substituted by s. 13 (a) of Act 44 of 2003.]
(vi) the collection of service fees for its own account from users of services in accordance
with the municipal council's tariff policy in accordance with the credit control measures
established in terms of Chapter 9;

(b) may pass on to the service provider, through a transparent system that must be subject to
performance monitoring and audit, funds for the subsidisation of services to the poor;

(bA) must ensure that the agreement provides for a dispute-resolution mechanism to
settle disputes between the municipality and the service provider; [Para. (bA) inserted
by s. 13 (b) of Act 44 of 2003.]

(c) may in accordance with applicable labour legislation, transfer or second any of its staff
members to the service provider, with the concurrence of the staff member concerned;

(d) must ensure continuity of the service if the service provider is placed under judicial
management, becomes insolvent, is liquidated or is for any reason unable to continue performing
its functions in terms of the service delivery agreement; and

(e) must, where applicable, take over the municipal service, including all assets, when the
service delivery agreement expires or is terminated.

(3) The municipal council has the right to set, review or adjust the tariffs within its tariff policy.
The service delivery agreement may provide for the adjustment of tariffs by the service provider
within the limitations set by the municipal council.

(4) A service delivery agreement may be amended by agreement between the parties, except
where an agreement has been concluded following a competitive bidding process, in which
case an amendment can only be made after the local community has been given-

(a) reasonable notice of the intention to amend the agreement and the reasons for the
proposed amendment; and

(b) sufficient opportunity to make representations to the municipality.

(5) No councillor or staff member of a municipality may share in any profits or improperly receive
any benefits from a service provider providing a municipal service in terms of a service delivery
agreement.


