Regulation of water and sanitation services

Insights from The Water Dialogues

Background: This Thematic Paper is one of three commissioned by The Water Dialogues (the other two focus on financing and PSP issues). The primary objective of these Thematic Papers is to draw out insights from The Water Dialogues at national level. They do not attempt to provide a comprehensive summary of the experiences in all the Water Dialogue countries, as each topic received more or less emphasis depending on the priorities of the National Working Groups. These Thematic Papers are intended to be read in conjunction with a separate Overview Paper which provides a summary of international level trends designed to inform debate and discussion, and against which national research and dialogue findings can be set. It is intended that these four papers will be published on the website and sent to donors.

Purposes of this paper: 

· To highlight key experiences of the National Dialogues;

· To provide the basis for dialogue between the National Working Groups and the International Working Group that will lead to the development of advocacy and communication messages;

· To provide a basis for discussion at the final International Assembly;

· To provide a framework for external audiences for understanding The Water Dialogues process; 

· To demonstrate the utility of the Dialogues process to donors and participants and a wider audience. 
	1. Introduction


At the outset of The Water Dialogues, regulation of water and sanitation services was identified as one of the key themes to be addressed in the multistakeholder review. As the Scoping Report put it, “there is widespread argument that governments have failed to regulate water providers adequately”.
 The Scoping Report placed regulation in the overall context of good governance and accountability. The Report focused mainly on economic regulation (rather than other forms of regulation that are also critical to the sector, such as drinking water quality regulation or environmental regulation) and stressed the need to identify “the necessary conditions for effective regulation of the private sector (...) so as to achieve accountability and protect public interests”. Other critical questions linked to regulation included the need to provide public access to information, improve contract design and foster transparency. Based on this original assessment, The Water Dialogues chose to examine regulatory arrangements in more detail in participant countries. 

In the eyes of its promoters, economic regulation of water and sanitation services is needed to balance the interests of consumers, especially the poor, with those of service providers. To achieve this stated goal, regulation should ensure that customers receive the expected level of service at a fair and reasonable price whilst preserving the financial viability of water service providers and applying incentives for improving their efficiency. Maintaining an arms-length relationship with water service providers is critical to improve service quality whilst keeping costs down. Proponents of regulation point out that regulation ought to be developed within an overall policy framework setting out the overall sector objectives, such as increasing coverage, improving service quality or attaining sustainable cost recovery, but that independence from day to day political influences is an important pre-requisite for carrying out economic regulation in an effective way. For example, they argue that politicians often seek to maintain water tariffs at artificially low levels in order to buy votes in the next election, at the risk of compromising the long term viability of the utility and its ability to extend coverage. They stress that regulators should be accountable to all stakeholders they are responsible to protect and that consumer participation and transparency can play an important role to guarantee such accountability. 
Community members and non-governmental organizations sometimes view this approach to regulation as undemocratic. Some demand inclusive (rather than merely participatory) mechanisms that would involve users as citizens in the decision-making process in a much more explicit way, with the expectation that this will make water services more responsive to their needs.
 They question the underlying logic of regulatory frameworks that make critical decisions such as tariff setting a specialist task when they argue that such decisions should be taken by the users themselves. Others consider that existing regulatory models are premised on a technocratic view of the water sector, which treats water as a commodity traded in a mercantilist way rather than as a right or as a common resource to be shared and managed collectively. They therefore reject the underlying principles of economic regulation, which they deem to be predicated on profit maximisation rather than on prioritising people’s basic needs. 
Since The Water Dialogues were formed, the international debate on the role of water service regulation has shifted considerably. The need for adequate regulatory mechanisms was first stressed in the context of introducing private sector participation, even if in several cases, regulatory frameworks were only defined as an “afterthought” and the failure to regulate the private operator led to the collapse of some private sector contracts. As the role of private operators in the sector lost centre stage, stakeholders, including in Water Dialogues countries, have increasingly realised that adequate regulation is critical for all providers, including public sector ones. Second, it has become increasingly apparent that institutional models for regulation may vary substantially from one national context to another, and that a national independent regulatory agency should not be seen as a “one-size-fits-all” regulatory model for the sector.
 For example, regulation by contract may function adequately, but generally only as long as there are clear mechanisms to deal with unforeseen circumstances. The emerging consensus amongst proponents of regulation is that critical regulatory functions, such as tariff setting or enforcing quality standards, should be clearly allocated to one or several institutions able to operate in an autonomous and accountable manner. Those regulatory functions can be carried out by various actors, ranging from the national government, local governments or an independent regulator, depending on the level of decentralisation, the structure of the market, data availability and technical and financial capacities. 

This paper highlights three ways in which the National Dialogues addressed regulation: 

· Mapping out regulatory frameworks for the benefit of a large number of stakeholders; 

· Influencing the design of regulatory frameworks, particularly when the timing of the National Dialogues processes matched that of ongoing regulatory and institutional reforms; 

· Improving transparency and information disclosure. 

The role of the National Dialogues varied from country to country depending on the status of regulatory reforms and the potential leverage of the National Dialogues on reform processes, where ongoing. Most of the thinking on regulation at National Dialogue level built on the principles of economic regulation as described above, although dissenting views were also expressed, especially in South Africa. 

	2. Mapping out regulatory frameworks 


Regulation is a contentious topic. Even though most stakeholders would agree that sound regulation is needed, there is often limited consensus about how regulation should be carried out and ways of ensuring that regulators can adequately perform their functions. The risk that regulators may be “captured” by politicians or service providers is a real issue and so is the lack of appropriate human and financial resources, especially when regulation is carried out at the local level in a decentralised context. 

In many of The Water Dialogues countries, the first priority was to understand how regulation is currently performed and whether or not it is effective.  Making such an assessment in a non-partisan way was a key outcome of The Water Dialogues. This also meant that regulation as a topic could be explained and discussed by a broad range of stakeholders, who may not have been very familiar with it previously but could bring their own experiences and concerns to the debate. 

	The National Dialogue in the Philippines identified the need for a coherent regulatory framework in order to level the playing field for the operators in the sector


The National Dialogue in the Philippines chose to ‘tag on’ to an existing government Roadmap process for the water and sanitation sector which focused on mapping out water service providers and agencies in charge of their regulation. It evaluated their performance and formulated policy recommendations to improve the regulation of the sector. The Roadmap found that the regulatory framework is very fragmented, with many overlaps, as the services are provided under different arrangements by thousands of providers. 

In Metro Manila, since 1997, water supply services have been provided by Maynilad and Manila Water Company under two separate concession contracts and regulated by the Metropolitan Waterworks and Sewerage System Regulatory Office (MWSS-RO), as well as by about 350 small scale piped water providers. Outside of Metro Manila, most piped water services are provided by 470 water districts and about 350 LGU-run utilities, 200 cooperatives, 200 rural water supply associations (RWSAs) and about 10 private companies operating piped water systems in various provinces. The exact number of providers is not known but it is estimated that there could be as many as 2,000 to 3,000 piped systems throughout the country. These entities are regulated by the NWRB (National Water Resource Board), the LWUA (Local Water Utilities Administration) and the LGUs (Local Government Units). 

The Philippines Water Dialogue/Roadmap process found that most of the institutions in charge of regulation “have no teeth”. This means that, although they may have the mandate to take decisions, they lack the legal and practical capacity to enforce the decisions they take. The Water Dialogues identified the following examples of such problem:

· Although the National Water Resources Board (NWRB) is supposed to be the national regulatory agency, it does not have jurisdiction over the contracts and has no penal provisions to enforce economic regulatory requirements;

· LWUA is a specialized financial institution with some oversight functions but it was never meant to be a regulator and does not have quasi-judicial functions. It has no enforcement authority to compel Water Districts to conform to performance standards; 

· The LGUs have authority and mandate to regulate economic activities but they do not have the capacity to do so or are constrained by their political environment in the performance of economic regulatory functions (tariffs are usually set low essentially for electoral purposes). 

· For private operators outside the Manila concessions, the regulation model is usually determined in the individual contracts. This appears to be a pragmatic solution due to the lack of an institutionalized regulatory framework but it is not efficient, as limited capacity hinders effective contracting.

The roadmap document identified diverging rules on setting key parameters such as tariffs. Sector fragmentation has led to different tariff structures and levels being put in place. In all cases, tariffs are composed of relatively high connection fees (compared to household incomes) and a flat fee or consumption-based tariff. Users who rely on small-scale operators usually pay more for water. Whereas the NWRB sets tariffs based on a return on investment (the ROI should be less than 12% according to the Public Services Act), LWUA set tariffs based on cash-flows. The National Dialogue (via the Roadmap process) therefore recommended that tariff structures be dealt with in a more uniform way. 

In the Philippines, regulation became a focal point of the National Dialogue activities and discussions were organized with external experts in order to come up with an advocacy position on the topic. Members of the National Dialogue highlighted the need for regulation to level the playing field for the different operators, although this may not necessarily mean the same rules for everybody. Prior to that initiative, “small operators did not know that they had to be regulated and they did not see the value of being regulated”, as one of the National Dialogue participants put it. 

The Philippines National Dialogue aimed to show to these operators that regulation could actually strengthen their position and reduce the risk over their investment. The Water Dialogues also advocated the creation of a single independent economic regulator, which would regulate tariffs and set performance standards including service coverage for the un-served poor (see Section 3 for more details on how The Water Dialogues influenced the regulatory reform process).

	In Indonesia, the National Dialogue highlighted that regulation is needed to avoid “cherry picking” by private operators and helped take forward the discussions on Public Service Obligations (PSOs)


Regulation emerged as a topic in the Indonesian National Dialogue in the context of the debate on PSP. As one of the dialogue participants put it, “after The Water Dialogues meetings, the NGOs have been rethinking definitions of private sector participation and they have acknowledged that the private sector is needed. The issue therefore shifted from whether or not the private sector should be involved to how private operators can be controlled”.

The debate within the Indonesia National Dialogue highlighted the weakness of the existing regulation framework. When private sector participation was first introduced in the water sector in the 1990s, it was regulated by the Law on Foreign Investment. Currently, BPP-SPAM, a national agency placed under the control of the Ministry of Public Works, monitors public and private service providers. This agency is not a regulator per se, but rather a consultative water council, whose primary role is to support the development of water supply systems, promoting private sector participation and involving consumer associations. BPP-SPAM can only recommend regulations that are to be adopted by local governments. The establishment of a water supply regulatory body, if applicable, is the responsibility of the local authority. The local government can decide to regulate the water supply industry within their jurisdiction or appoint a local regulator, as in the case of Jakarta (see Box 1). 

Box 1: Service provision and regulation in Jakarta (Indonesia) 

In Jakarta, water supply services have been privately operated since 1998 by two companies: Thames PAM Jaya (TPJ), operating in Eastern Jakarta, and PAM Lyonnaise Jaya (PALYJA), operating in Western Jakarta (Thames Water sold its stake to an Indonesian-led consortium in 2006). Both signed 25-years concession contracts with the state-owned Jakarta City Water Company (PAM Jaya). A regulatory body, the Jakarta Water Supply Regulatory Body (JWSRB) was established in 2001 under the contract rather than created by law. Its legal status is endorsed by the Governor of DKI Jakarta and stipulated in a Governor Regulation which specifies its role, authority, duties, and responsibilities, term of office, organization. Administratively, it is responsible to the Governor of DKI Jakarta. This case is a classic example of ‘regulation by after-thought’ that occurred with many early PSPs. The issue of regulation was so contentious that it resulted in the prolongation of contract negotiations and was a contributing factor in the withdrawal of the international partner (Thames Water).

Debates within the National Dialogue highlighted that a key area where regulation is needed is to avoid “cherry-picking” by private operators. The White Book, a broad study gathering existing knowledge about PSP in Indonesia commissioned by the National Dialogue, describes “cherry-picking” as the risk that private operators would be involved only in commercially profitable areas and ignore slums or rural areas, unless there is an incentive for them to be there in the form of subsidies or tax reductions and exemptions. The discussion at national level focused on Public Service Obligations (PSOs) as one instrument to avoid such potential cherry-picking. Water Dialogues participants deemed that if such PSOs were included in the contracts, they could ensure that private operators serve the needs of low-income consumers. Such PSOs were the topic of one of four Round Tables organised by the National Dialogue. Some participants indicated that the poor in Jakarta mainly received services from alternative providers rather than from the concessionaires and that further discussion was required to define the legal and institutional frameworks for effective PSOs in Jakarta and beyond to avoid “cherry-picking”. At the time of writing, further activities were planned to examine these regulatory issues more broadly. 

	In Uganda, the National Dialogue found that regulatory functions are dispersed between institutions at state and local levels without a clear allocation of mandates or responsibilities


The National Dialogue in Uganda commissioned a Desk Study to establish an inventory of existing research on the Uganda water sector and identify areas where gaps needed to be filled, in order to avoid duplicating existing research efforts. 

The Desk Study identified the various institutions that have some oversight responsibilities in the sector and concluded that none of them truly performs regulatory functions. The Ministry of Water and Environment (MoWE) is the lead agency in charge of setting national policies and standards as well as coordinating and regulating all water and sanitation activities. Given the decentralised set-up, District Water and Sanitation Committees are established to oversee the implementation of water and sanitation programmes. Finally, the Water and Sanitation Committees, Water User Groups and Water User Associations are community level organisations in charge of ensuring that installed facilities remain functional through proper management, operation and maintenance by the communities. The desk study found that these agencies only have general responsibilities and no clear mandate for regulation, however. As a result, the study indicated that the national public operator (National Water and Sewerage Corporation, NWSC) and other water service providers effectively regulate themselves. For private operators, regulation is usually carried out through the contract between the private operator and the local authorities but limited capacity on both sides generally leads to imperfect contract design. Overall, the study concluded that a clear separation of roles between policy setting, regulation and service provision was lacking in Uganda.

The study recommended that the regulatory framework be implemented more effectively through the adoption of specific regulatory instruments, especially for tariff setting. The National Dialogue in Uganda initially suggested that potential improvements to the regulatory framework would be part of its research and advocacy efforts. Although regulation was not the subject of a specific research effort, the specific research papers that were prepared (on financing, sanitation and the role of informal vendors) led to the consideration of specific regulatory issues. For example, the paper on informal providers highlighted the need to redefine the regulatory regime under which they operate, including the bulk supply arrangements with the main provider (NWSC) and the way in which informal vendors’ activities can count towards the computation of coverage targets for the country as a whole. 

	In South Africa, research commissioned by the National Dialogue showed that ongoing institutional and regulatory reforms sometimes led to further deterioration in service


From its case study research and analysis of cross-cutting issues, the South African National Dialogue identified three “systemic problems” plaguing the water sector: disruptions caused by the decentralisation process and changes in attributions of the different actors, difficulties faced by municipalities to obtain adequate financial resources for water and sanitation and human resource gaps, for both management and technical skills. 

These findings have to be placed in the wider context of the comprehensive institutional and policy reforms that took place in the water sector in South Africa since the end of Apartheid. Prior to 1994, water and sanitation services in black townships were under the responsibility of the former homeland administration. Coverage was very limited and service quality was particularly poor. Following the end of Apartheid, the Department of Water Affairs and Forestry (DWAF) (the national-level Ministry) took over those services and managed them during an interim period until they were transferred to the municipalities. Institutional reforms were gradually introduced to limit DWAF’s role to policy-making and regulation and decentralise service provision. At the local level, the reforms led to the definition of a dual system. Water Service Providers (WSP) became responsible for the delivery of water and sanitation services (they can be public, private or community-based) whereas Water Service Authorities (WSAs, usually the municipalities) became the owners of the assets and in charge of regulating the WSPs. 

The basic principle underlying such reforms was that separation of the service provision from the regulatory functions should allow a more objective definition of service targets and better monitoring and enforcement of such targets. 

One of the objectives of the research commissioned by the National Dialogue was to evaluate how such institutional arrangements have been operating in practice. They identified many problems at the local level. In some cases, municipalities play the roles of both the WSA and WSP, which results in a confusion of roles and municipalities basically regulating themselves, which can potentially lead to corruption and inefficiency of service provision. For example, in the case of Ugu District Municipality (UDM),
 the municipality decided to retain the responsibilities for water service provision on top of its Water Authority responsibilities. Managers of both the WSA and the WSP were reporting to the same General Manager of Water Services and as a result, UDM was effectively regulating itself. Concerns were raised that this ambiguous situation could lead to conflicts of interest in oversight and reporting and would compromise the WSA’s autonomy. As an official interviewed put it: “this could be like having the referee and the player all in one box”. 

In other cases, the attribution of responsibilities for regulatory functions has been uncertain and fluctuant. This was particularly apparent in the case of the Bushbuckridge Local Municipality (BLM), as described in Box 2 below.

Box 2: Changes in attributions contributing to poor service in Bushbuckridge, South Africa

Bushbuckridge Local Municipality (BLM) consists of 135 settlements and is divided into 34 wards. Most of the BLM is rural with a few small urban centres and a limited economic base. Prior to 1994, the BLM was under the jurisdiction of the Homeland Administration. After that date, Transitional Local Councils (TLCs) took over and assumed responsibilities for the Water Service Authority (WSA) function, with DWAF acting as WSP. In 2000, a demarcation process took place following which the Bohlabela District Municipality (BDM) was established and took over the WSA function as well as the WSP function in rural areas, while BLM was assigned the WSP function in urban areas. Following that date, DWAF started transferring the WSP (Water Service Provider) functions to the BDM. Tremendous energy and funds went into establishing and building capacity within the BDM, and then another re-demarcation process took place in 2006 which resulted in the disestablishment of BDM, and the transfer of the WSA and WSP functions to BLM. These changes seem to have contributed to the current poor state of water services. The case study also raised concerns that further institutional change being contemplated would be more disruptive than helpful. 

The National Dialogue’s research pointed to WSAs’ lack of capacity to efficiently carry out their responsibilities in terms of regulation, monitoring and enforcement. They indicated that municipalities would need to dedicate staff and funding to develop their regulatory capacity. The research also found that user and citizen participation was inadequate in all cases, regardless of whether the providers are public or private. Like elsewhere, service providers tend to confuse mechanisms to relay user complaints with participation and consultation. As a result, users are poorly informed about the policies that apply to them (such as the Free Basic Water policy) and have expressed the desire to be more actively involved in discussions about tariffs and connections. The National Dialogue also recommended that WSAs be encouraged to integrate a participatory monitoring system, where communities can communicate their feedbacks to the municipalities. 

The National Dialogues’ conclusions on the best ways to address such institutional dysfunctions are still to be formulated. Some of the National Dialogues participants have expressed the need for a major rethink of the separation of functions between Water Service Authorities and Water Service Providers. They view this separation of functions as the reflection of a “neo-liberal” conception of the water sector, in which water is treated as a commercial good rather than as a common one to be allocated by the community as a whole. They argue that such separation of functions helps neither the provision of essential services nor the accountability of service providers. Others accept the principle of separating such functions but view this requirement as too onerous and question its applicability to rural areas where human resources are very limited. In rural areas, they argue that municipalities would inevitably allocate scarce resources to the service provision function rather than to the regulatory functions, leading to ineffective supervision. Whereas DWAF should be responsible to intervene when service is failing in its capacity of national regulator, they observe that its ability to do so is limited by a confusion of functions, given that DWAF is also in charge of supporting municipalities and is therefore not effective as a national regulator. Throughout the Water Dialogues process, debate has been ongoing at the national level about potential regulatory reforms. National Dialogue participants have been involved in these debates in their individual capacity, partly building on the improved knowledge and understanding obtained from The Water Dialogue review of real case examples. 

	3. Influencing regulatory reforms


In some countries, where regulatory reforms were going on in parallel with The Water Dialogues process, the latter have sought to influence critical policy decisions. The ability to influence the reforms greatly depended on the position of the individual Water Dialogues members in the political economy of the country. In the rest of this section, we seek to evaluate the extent to which The Water Dialogues made an impact on regulatory reforms at the national level.

	The WD in the Philippines participated in the formulation of long and medium term recommendations for improving the regulatory framework 


Based on the mapping of the existing regulatory framework and identification of its failures, the Philippines National Dialogue recommended that a new framework for economic regulation be defined, which would be independent, transparent and accountable, with adequate resources. The report advocated the creation of a Water Regulation Commission, to carry out economic regulation of the whole sector, although the WRC would have to work with existing agencies as affiliates in order to regulate all utilities. The report recommended that the NWRB should continue to function only as a resource management regulatory agency once the WRC has been formed and that LWUA should continue to function as a specialized funding agency and as a provider of technical and management assistance. 

The suggested course of action in the report included the following: NWRB should formulate a system of light-handed regulation that could apply to LGU run systems and other small water service providers, and formulate both economic regulatory guidelines and operating standards for all water utilities. Ring fencing of LGU-run systems should be implemented so that water staff of LGUs have the proper incentives and knowledge to operate and maintain their operations, and monitor their performance. LWUA should review its tariff methodology along with NWRB and review its lending terms and decrease its interest rates. 

Given the slow pace of development for such broad ranging regulatory reforms, the National Dialogue advocated the adoption of specific regulatory instruments in the meantime. As such the National Dialogue influenced the design of a light handed regulation regime for small-scale water service providers, including the preparation and approval of Guidelines for non-piped water connections, the preparation and on-going public consultations on the Guidelines for small piped networks working in partnership with main utilities, and the passing of a formal Agreement between the National Water Resources Board and the Cooperative Development Authority on the Guidelines for regulating water cooperatives. 

Members of the Philippines National Dialogue who were actively involved in the Roadmap process also influenced the creation of the Philippine Development Forum on Water (PDF-Water) and the formal establishment of the National Association of Water and Sanitation Providers (NAWASA) with broad-based support and recognition (see the PSP Thematic Paper for more information on these organisations). 

Such inputs into the regulatory design process were helped by the fact that some state officials, who could not express views going against existing policies officially, worked with the National Dialogue to challenge such existing policies and used the multistakeholder dialogues as consultative platforms for the much needed policy changes. 

	Members of the Brazilian National Dialogue were instrumental in advocating the adoption of the new water and sanitation law in 2007


In January 2007, a new federal water and sanitation law was passed in Brazil following a long, protracted debate that had been ongoing for at least 15 years. The law outlines federal policies in the sector, aiming at increased investments to provide universal access to water and sanitation as well as transparency and accountability in the sector. It was a compromise between diverging interests of a broad array of stakeholders, and as such leaves some important issues undefined, particularly with regards to the respective responsibilities of the State Water Companies and the municipalities. Nevertheless, the law fills a void by providing a legal basis for the role of the federal government in water and sanitation, something that had remained undefined during the previous 20 years. Members of The Water Dialogues played an important role in promoting the law. The climate of trust in the group allowed them to agree on proposed amendments to the law and jointly promote these to policy makers. 

	The Indonesian National Dialogue helped shift perceptions of the government staff in charge of revising the regulatory regime which led to the definition of Public Service Obligations


There was broad agreement amongst National Dialogue participants in Indonesia that conducting a dialogue was going to be useful only if it could be aligned with the national reform process. The enactment of a new Law on Water Resources in Indonesia at the end of 2004 had given rise to many controversies as this law was seen by some as an instrument to legalize the privatization of the sector. In particular, NGOs considered that the Law was against the Constitution, which states that the water sector should be controlled by the State. The first meeting of The Water Dialogues in Indonesia took place shortly after the law was passed.

After The Water Dialogues started, the government adopted a number of revisions to the regulatory framework. One of the participants was involved as a government employee in the formulation of the new regulation, and testified that The Water Dialogues discussions and insights from multiple stakeholders had a clear impact on his perceptions and influenced the way he would push through new regulations. He mentioned that he had “never had a conversation with NGO people” before the WD process and that he had been able to pick ideas from those stakeholders in drafting regulation. 

	In Uganda, participation in The Water Dialogues helped members get their views across 


The in-depth research carried out by The Water Dialogues in Uganda has yet to be translated into reform recommendations from the dialogues as a whole. In the short term, participants outlined that they were able to use what was happening in the dialogue to bolster their own advocacy programs and that their own message carried more weight through their belonging to The Water Dialogues. 

	4. Improving transparency and information disclosure


A critical step towards strengthening regulation is to develop a reliable information base on tariffs, costs and service quality performance of water service providers. In some cases, simply making this information available to the public in an unbiased and transparent manner can help apply pressure for performance improvements and improve providers’ accountability towards their customers. Fostering transparency is particularly needed when regulatory capacities are limited, either because of a lack of human resources or difficulties in asserting independence. 

In some countries, The Water Dialogues have strived to evaluate and compare the performance of water service providers in a non-partisan way, de facto carrying out a regulatory function akin to benchmarking. In Brazil, this took the form of a comprehensive review of private sector participation in the country whilst South Africa, for example, adopted a case-study approach. 

	In Brazil, The Water Dialogues carried out the first comprehensive and detailed review of private sector performance based on primary data across States


A key achievement of the National Dialogue process in Brazil was to agree on impartial and objective terms of reference for a benchmarking study of private sector operators. Once the study is completed, results should improve transparency at the national level, given that regulation is usually carried out at the State or municipal level, with little visibility at the national level. 

However, this could be a relatively short-lived benefit if the results of the study are not incorporated into a broader benchmarking mechanism, which would be updated on a regular basis. Besides which, broadening the universe of operators incorporated in the benchmarking exercise, to include public operators, might have improved its effectiveness as a regulatory tool. For The Water Dialogues process in Brazil, the parties to the dialogue specifically requested that such comparison would not be made, partly due to reluctance on the part of private operators to be compared with public ones and to provide access to commercially-sensitive information. This appears to be a limitation of The Water Dialogues process in this case, as the need to reach consensus instead of expose and explore the issues, such as poor performance, hampers the potential to face the sometimes hard decisions that are needed to remediate them. 

	In South Africa, The Water Dialogues have carried out in depth studies of the performance of water operators and facilitated user feedback on service quality 


The National Dialogue in South Africa conducted a series of case studies across a wide spectrum of management models for delivering water and sanitation services. Results were shared at the national level, thereby improving transparency and circulation of information on what is really happening on the ground. At the local level, the National Dialogue initiated Local Dialogues to discuss the results of the research. In Ugu, the officials were very surprised at what community people had to say during these “local dialogues”. According to one participant, “the officials thought that they were doing a great job (they are the best in terms of ranking in South African benchmarking) but the communities expected much more. The officials had no idea that users were actually dissatisfied with the service, largely due to a lack of communication with their users”. These local dialogues were designed as one-off initiatives within The Water Dialogues process, without a plan to institutionalise them. However, they seem to have been effective at placing issues on the table at the local level and could form the basis for more formal user feedback and consultation mechanisms. 

	5. Concluding reflections: regulation and the contribution from the Water Dialogues


The Water Dialogues’ greatest contributions on regulation have been to raise stakeholders’ awareness to the need for a strong regulatory framework, to identify deficiencies with the existing frameworks and help formulate recommendations for their overhaul. This is important in itself as regulation is often seen as a technical subject, the preserve of specialists, when it can in fact have a significant impact on the quality and price of services received by all. All stakeholders should therefore be involved in the regulatory process. Beyond what can appear as a technical subject, regulation can be seen as a process in which stakeholders struggle for influence and a mechanism by which governance can be improved.

When The Water Dialogues coincided with ongoing regulatory and institutional reforms, they have sought to influence the design of these reforms. In most cases, however, this was limited to the influence that members of the Dialogues could apply in their personal capacity rather than through the Dialogues themselves. Being a member of the Dialogues helped those individuals broaden their horizons (as one government member put it, to understand the NGOs’ point of view and take account of those in drafting regulation) or lent more authority to their views (in particular, for NGO members seeking to communicate advocacy messages). 

The Water Dialogues, by their very nature, provided a “safe” space for independent evaluation of performance, which is often what is expected of a regulator. Where the National Dialogues commissioned new research to evaluate the performance of specific water suppliers (either on a case study basis, like in South Africa or in a comprehensive manner, like in Brazil), the results of these research efforts have increased transparency in the sector and could potentially serve as a basis for benchmarking. Multistakeholder dialogues can therefore contribute to the regulatory process by helping put together research and debates that can be accepted by all stakeholders. Where The Water Dialogues have sought to achieve consensus (applying the “unity in diversity” principle promoted in Uganda for example), the potential to implement real changes became somewhat limited, however. When it comes to regulatory matters, seeking consensus may actually be less effective than clarifying conflict, which in any case is a prerequisite for resolving conflict.
Overall, multistakeholder dialogues can significantly contribute to the regulatory process and shape the outcomes in a pro-active manner rather than in a purely consultative one. The Water Dialogues helped identify areas where better regulation is needed as well as potential solutions, which ultimately should improve the quality and availability of water services for all. To be effective, regulation may need to go one step further and arbitrage between the interests of various stakeholders, however. Water Dialogues can help formulating those views and highlight the potential trade-offs, but the institutions in charge of regulation need to resolve such trade-offs, which may require tough decisions in some cases. 
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